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OP1 NI ON

Franks. J.

In this action the Trial Judge determ ned the
parties had entered into a common-|aw marri age, and divi ded
the marital assets and debts of the parties.

Wl liam Ray has appeal ed, insisting the actions of
the Trial Court were in error.

Wl liam Ray was divorced from Appel |l ee Susan Ray in
1970. Subsequent to the divorce, and during the next eighteen

years, a daughter was born to the parties, During that tine



period, they cohabited in Tennessee, Al abama, and Fl orida.
The Trial Judge found that during the six nonths
they resided in Al abana, a common | aw marri age was entered.
The Court’s division of property gave the wife two-thirds of
the remai ni ng bal ance on a $44,000 note for the sale of a

house. All indebtedness was assigned to the husband.

The el enments of a common |aw nmarriage in Al abama are
capacity, present agreenent or consent to be husband and w fe,
public recognition of the existence of the marriage and
cohabi tation or nutual assunption openly of marital duties and
obligations. In Re Estate of dover, 882 S.W2d 789
(Tenn. App. 1994), citing Aaberg v. Aaberg, 512 So.2d 1375,
1376 (Ala. 1987). dear and convincing proof is necessary to
prove the existence of such marriages. Bishop v. Bishop, 330
So. 2d 443, 445 (Ala. 1976). This jurisdiction will recognize
a valid common |law marriage entered in a jurisdiction where
such marri ages are sanctioned. Andrews v. Signal Auto Parts,
Inc., 492 S.W2d 222 (Tenn. 1972).

Susan testified the parties had |lived as husband and
w fe in Tuscunbia, Al abama from June 1978 to Decenber 1978.
She related that WIlliamintroduced her to their |andlord and
his friends fromwork as ?his wife?. She testified the parties
had a joint bank account and that she was carried on his
medi cal insurance policy as his wife. She introduced evi dence
showi ng he had signed hospital adm ssion fornms and nedi cal
docunents representing hinself as her husband and that they
filed a married joint tax return that year. The daughter of
the parties, testified that although she was young when they
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lived in Al abama, she renenbered their referring to each other
I n public as husband and wife. She did not know until several
years | ater that her parents were not married through a
marri age cerenony, but they all had lived together, like a
ormal famly.? WIlliamtestified that the parties |ived
apart at tines and he was not sure where Susan and his
daughter lived during that period. He testified that although
he had worked at nearby Miscl e Shoals, Al abana, he coul d not
remenber if he had lived in Tuscunbia. The Trial Court
concl uded that his testinony was not credible.

The Trial Court’s assessnent of credibility is given
great weight in our Court. Leek v. Powell, 884 S.W2d 118
(Tenn. App. 1994), and the record denonstrates Wlliams
testimony was very contradi ctory and evasive. The Trial Judge
found Susan’s testinony credible, that the couple had held
each other out to the public as married, while living in the
same household as husband and wife. This, along with
Wlliams witten representations of nmarriage on the nedi cal
form joint tax returns, and his insurance plan, constitutes
cl ear and convincing evidence to establish the el enents of
capacity, present agreenent, public recognition, and
cohabitation. See In Re Estate of dover; also see Waller v.
Waller, 567 So.2d 869 (Ala. Civ. App. 1990). In Waller , the
Al abama Court found the conmon | aw narri age between the
parties where they had resuned their relationship after their
di vorce and lived together with their children, publicly
hol di ng thensel ves out as nmarried, purchasing a new home with
joint funds and executing a nortgage thereon as husband and
wife. We agree with the Trial Court that the evidence
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est abl i shed the existence of a common | aw nmarri age.

Appel I ant argues that the Court erred in nmaking him
responsi ble for all outstanding marital debts and awardi ng the
wife two thirds of the remai ning bal ance on a note for the
sale of their Wal nut Grove honme. He insists that an equa
di vi sion of assets would be nore equitable.

Under T.C A 36-4-121, the Trial Court is given w de
di scretion in dividing marital property. See Fi sher v.

Fi sher, 648 S.W2d 244, 246 (Tenn. 1983). The review of the
asset distribution is de novo with a presunption of
correctness. T.R A P. 13(d); Lancaster v. Lancaster, 671
S.W2d 501,502 (Tenn. App. 1984). An equitable division of the
property does not necessarily mean an equal division.

Barnhill v. Barnhill, 826 S.W2d 443 (Tenn. App. 1991).

The Trial Court found that the husband overstated
t he amount of noney owed and that the husband s and his
Wi tness’s testinonies regarding | oan transacti ons were not
credi ble. The evidence establishes that |arge amounts of cash
were given for a discounted prom ssory note representing the
sale of the marital honme. G ven these transactions, the
wife's testinony that records of earlier transactions had been
?padded, ? al ong with the husband’s inability to produce any
records denonstrating that the | oans were actually incurred,
anply denonstrate that the evidence does not preponderate
against the Trial Court’s division of the marital property and
debts. T.R A P. Rule 13(d).

W affirmthe judgnment of the Trial Court and renmand

at appellant’s cost.
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Houston M Goddard, P.J.
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